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OPINION

The defendant, Deandrade Phillips, appeals from his conviction by a Sullivan County
Criminal Court jury for selling less than one-half gramof cocaine, aClass C felony. Thetria court
sentenced the defendant as a Range |, standard offender to six years incarceration. The defendant
contends that (1) the evidence is insufficient to support his conviction, (2) the trial court placed
unreasonabl erestrictions upon hisexaminations of several of the state’ switnesses, (3) thetrial court
erred by not requiring the state to elect the offense for which it sought a conviction, and (4) thetrial
court improperly instructed the jury regarding criminal responsibility and lesser included offenses.

Attrial, Detective David Street of the Kingsport Police Department testified asfollows: On
June 18, 1998, he provided surveillance for an undercover drug purchase in the Riverview



community. Hehid in tall grass near therailroad tracks off of Lincoln Street. He had binoculars,
acamera, and two radios, one with which he maintained contact with Detective David Quillen, who
was assisting in the operation from another location, and one with which he could listen to the
transaction viathe body wire of Susan Stickel, the confidential informant. When Ms. Stickel drove
into Riverview on Lincoln Stred, he heard Tyrone Phillips, who was standing with Amos Phillips
and another black mde near abrick building, shout at her. Ms. Stickel stopped, and TyronePhillips,
who wasal so known as T-Bone, walked towardthecar. Ms. Stickel told him that shewanted agram
of cocaine, and he walked back to the brick building and was out of view for about ten seconds. He
returned to the car, at which point Ms. Stickel complained about the amount of cocaine he was
offering. Hesaid hewould get more, walked toward the bri ck building, and met the black male, who
handed him asmall package. Hethen went to the car, and about ten seconds|ater, Ms. Stickel drove
away. Detective Street |eft his surveillance post and returned to the operation’s meeting place.

Detective Street testified that he was hiding about two hundred feet from the location where
the buy occurred and that he took four photographs during the transaction. He stated that he was
ninety-eight percent sure that the black male who handed Tyrone Phillips the small bag was the
defendant. He said that he drove through the Riverview community about forty-five minutesto one
hour after the buy to confirm his belief but that the defendant and the others were gone. He stated
that he had previous contact with the defendant at least three times and that, after looking at the
photographs he had taken, he was one hundred percent sure that the defendant was the personwho
handed TyronePhillipsthesmall bag. Detective Street stated that he showed the photographs, which
were admitted into evidence, to Detective Quillen and Detective Marvin Bell and that they also
identified the black male as the defendant.

On cross-examination, Detective Street admitted that he lost sight of Tyrone Phillips when
Phillips left Ms. Stickel’s car the first time and did not know from where the first bag of cocaine
came. Detective Street al so admitted that none of the photographs showed thedefendant and Tyrone
Phillips together and that he did not see any money given to the defendant. Hetestified that in his
typed, June 18th report, he stated that Tyrone Phillipsgot the second bag of white powder from the
black male who was standing beside Amos Phillips. He said that a few days later, he added a
handwritten note to his report that the black male had been identified as the defendant. He stated
that hewas certain the white powder was cocainebecauseMs. Stickel drovedirectly to their meeting
place after the buy and turned over the two packages of white powder, which a field test and a
laboratory test determined to be cocaine.

Detective Street acknowledged that he had been involved in a traffic stop in which he
mistook a paper receipt for abag of cocaine. He said that the stop occurred at night, and before the
car stopped, he saw something white thrown out of its window. He suspected that the white
substance was drugs because he knew the driver of the car to beadrugdeaer. He admitted that the
white substance was actually atorn receipt. Detective Street stated that although he knew Tyrone
Phillipsto be adrug dealer, he knew the defendant had not handed Tyrone a piece of paper because
Ms. Stickel drove directly to their meeting place and gave them the bags of white powder, which
tests revealed to be cocaine.



Susan Stickel testified as follows: On June 18, 1998, she was employed by the Kingsport
Police Department to make controlled drug buysin the Riverview area. She had made about twenty
buys before this one, and she followed her normal routine for this buy. A female officer searched
her at the police department, and then officers searched her car and equipped it with avideo camera.
Theofficerspl aced an audio wireon her and gave her money to buy thedrugs. Asshedrove through
Riverview, ablack maleasked her what she wanted. When she said she wanted agram, hetold her
to stop her car. She parked on the street, and the man came to the driver-side window and handed
her one bag of whitepowder, saying that “it was straight, it wasrock.” Shetold him that it was not
enough, and hetold her that hewould get more, at which point hewalked behind the car, met another
black male, and returned with two bags. She took the two bags and gave him one hundred dollars.
Shethen droveto the operation’ s meeting place and gave DetectiveQuillen thebags. Thevideotape
of the buy was admitted into evidence and played for the jury.

On cross-examination, Ms. Stickel admitted that she did not know the defendant or the man
from whom she had bought the cocaine. She also stated that she did not see anything exchanged
when the man selling her the cocaine went behind her car and talked with the other black mde.

Detective David Quillen of the Kingsport Police Department tedified as follows: On June
18, 1998, around 6:00 p.m., he met with Ms. Stickel, Detective Street, and Detective Joey Graham.
A female officer had already searched Ms. Stickel at the police station, and he searched Ms. Stickel’s
car and equipped it with avideo camera. He gave her one hundred dollarsand told her todrive to
Riverview and buy a gram of cocaine. He and Detective Graham were in an unmarked car about
fifty yards from where the buy occurred and listened to it via Ms. Stickel’ s body wire. However,
they could not communicate with her nor could they see the transaction. When Ms. Stickel drove
away after buying the cocaine, her car cameinto hisview, and hefollowed her to their meeting place,
where she gave him the two bags. He performed a field test, which revealed the substance to be
cocaine. The two bags were kept as evidence and sent to the Tennessee Bureau of Investigation
(TBI) for further testing.

Detective Quillen testified that on July 6, 1998, he overheard Detective Street asking
Detective Bell to identify aperson shownin aphotograph and that afew minutes|ater, heidentified
for Detective Street the person in the photograph as the defendant, whom he knew. He also
identified Tyrone Phillips and Amos Phillips from other photographs. He then filed a supplement
to his report, indicating that the defendant would be charged with selling cocaine. On cross-
examination, Detective Quillen testified that at the officers' post-buy meeting, DetectiveStreet said
he believed that the defendant had handed Tyrone the bag but that he wanted to drive through
Riverview to get a better look at the defendant.

DeniseBuckner, aTBI forensic chemist, testified that shereca ved two bagsof white powder
from Detective Quillen, tested the substance, and identified it as cocaine. She stated that one bag
contained 0.35 grams of cocaineand that the other bag contained 0.37 grams.



Thedefendant recalled Detective David Quillen, who testified that M s. Stickel wasnot asked
to identify Tyrone Phillips or the defendant from the photographs taken by Detective Street. He
stated that his June 19th report did not mention the defendant by name because they were not one
hundred percent sure about the black male' sidentity on that date. When asked why a drug deal er
would not have drugs on his person when he approached a car to make a sale Detective Quillen
replied that the dealer may be assisting another, major dealer. He sad that he did not believe the
defendant was a major dealer and did not remember seeing the defendant during other controlled
buys.

Thedefendant recalled DetectiveDavid Street, who testified that he asked Detective Marvin
Bell to identify the black male in the photograph he had taken because Detective Bell had worked
inthe Riverview community and knew many of the peoplewho lived there. He stated that thetraffic
stop inwhich hemistook arecel pt being thrown out of acar for drugsoccurred before June 18, 1998,
possibly one and a half to two years ealier.

. SUFFICIENCY OF THE EVIDENCE

The defendant contends that the evidenceisinsufficient to support hisconvictionfor selling
less than one-half gram of cocaine, arguing that there is no evidence that he acted with criminal
responsibility for Tyrone Phillips' sactions. The state contends that the evidenceis sufficient. We
agree with the state.

Our standard of review when the sufficiency of the evidenceis questioned on appeal is
“whether, after viewing theevidencein thelight most favorableto the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a ressonable doubt.” Jackson
v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789 (1979). We do not reweigh the evidence but
presumethat the jury hasresolved al conflictsin the testimony and dravn all reasonable inferences
from the evidence in favor of the state. See State v. Sheffield, 676 S\W.2d 542, 547 (Tenn. 1984);
State v. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Questions about witness credibility were
resolved by the jury. See Statev. Bland, 958 S.W.2d 651, 659 (Tenn. 1997).

The state was required to provethat the defendant knowingly sold less than one-half gram
of cocaine. See Tenn. Code Ann. § 39-17-417.

“Knowing” refersto a person who acts knowingly with respect to the conduct or to
circumstances surrounding the conduct when the person is aware of the nature of the
conduct or that the circumstances exist. A person acts knowingly with respect to a
result of the person's conduct whenthe personisawarethat the conduct isressonably
certain to cause the result.

Tenn. Code Ann. § 39-11-302(b). Additionally, the defendant is criminally responsible for an
offense committed by another if, “[a]cting with intent to promote or assist the commission of the



offense, or to benefit in the proceeds or results of the offense, the[defendant] solicits, directs, aids,
or attempts to aid another person to commit the offense.” Tenn. Code Ann. 8§ 39-11-402(2).

Inthiscase, theevidenceviewedinthelight most favorableto thestate reveal sthat when Ms.
Stickel drove into the Riverview area, Tyrone Phillips asked her what she wanted. She responded
that she wanted a gram, and he walked behind a brick building, then returned to Ms. Stickel’s car
with abag of cocaine. When Ms. Stickel said that the amount was not enough, he told her that he
would get more. Hethen walked behind Ms. Stickel’ scar, where the defendant met him and handed
him abag of cocaine. TyronePhillipsimmediately returned to the car and sold two bags of cocaine
to Ms. Stickel for one hundred dollars. A field test and a TBI laboratory test confirmed that the
substance in the bags was cocaine. Further, the TBI test revealed that the two bags contained 0.35
and 0.37 grams, respectively. A rationa jury could have found beyond a reasonable doubt that
TyronePhillipsknowingly sold to Ms. Stickel two bags of cocaineand that the defendant, intending
to assist in the commission of this offense, aided him by giving him one of the bags of cocaine.

[I. RESTRICTIONSUPON DEFENDANT’'SEXAMINATIONS OF WITNESSES

Thedefendant contendsthat thetrial court unreasonably restricted hisexaminations on three
occasions and that, therefore, he is entitledto anew trial. The state contends that trial court either
did not place restrictions upon the defendant’ s examinations or placed reasonabl e restrictions upon
irrelevant matters. We agree with the state.

The defendant first complains that the trial court unreasonably restricted his cross-
examination of Detective Street. The defendant was questioning Detective Street about whether he
could be biased to think that a substance was cocaine because the person in possession of the
substance was aknown drug dealer. Although thetrial courtinitially sustained the state’ sobjection
that the questioning was irrelevant, after a bench conference the tria court stated, “ Okay, you go
ahead and ask him. . . . You're the defense attorney, if you want to ask him, you ask him.” The
defendant then questioned Detective Street about whether hewas biased against known drug deal ers.
The defendant does not state how his cross-examination was restricted, and the record reveal s that
the defendant was dlowed to pursuethisline of questioning without any restrictions being imposed.

Second, the defendant complainsthat trial court unreasonably restricted his examination of
Detective Quillen when he was recalled during the defendant’s proof. The defendant asked
Detective Quillen whether he believed that the defendant was abig time drug dealer, at which point
thetrial court asked defense counsel to approach the bench and reminded her that it had previously
ruled that the detective could not testify about the defendant’ sprior crimes. Defense counsel insisted
that the questionswere important to establish that the defendant was not amajor drug dealer. Atthe
end of a jury-out hearing, the trial court gated that the defendant could pursue this line of
guestioni ng. Again, the defendant does not statehow hisexamination wasrestricted, and the record
reveal sthat the defendant was allowed to question Detective Quillen without any restrictions being
imposed.



Third, the defendant complains about regrictions upon hisexamination of Detective Street
when hewasrecalled during the defendant’ sproof. The defendant wanted to establishthe exact date
on which Detective Street mistook a paper receipt, which was thrown out of amoving car at night,
for drugsin aprior,unrelated case The defendant said that he wanted to establish that the incident
occurred well before this case arose, and thetrial court responded that the exact date wasirrd evant,
stating that there was no need to establish the exact date through affidavits from another case. The
trial court, however, said that the defendant could ask Detective Street whether theincident occurred
prior to this case and how long he had been working in the vice department at that time. The
standard of review of atrial court’s decision based upon the relevance of proffered evidence under
Rules 401 and 402, Tenn. R. Evid., is abuse of discretion. State v. DuBose, 953 S.W.2d 649, 652
(Tenn. 1997). We conclude that the trial court did not abuse its discretion in preventing the
defendant from establishing the exact date of this prior incident.

[I1. ELECTION OF OFFENSES

Thedefendant arguesthat the one-count presentment chargestwo distinct offenses—thesde
of five-tenths grams or more of cocaine and the delivery of five-tenths grams or more of cocaine —
and that the trial court erred by not requiring the state to elect between these offenses. The state
contends that an election was not required.

When the state charges a defendant with one offense but produces evidence of multiple
offenses, the doctrine of election requiresthe state to elect the particular offense for which it seeks
a conviction. State v. Brown, 992 SW.2d 389, 391 (Tenn. 1999). The doctrine enables the
defendant to preparefor aspecific charge, protectsthe defendant against doubl e jeopardy, and, most
importantly, ensures that jurors deliberate over and render a verdict based upon the same offense
Id. However, an election is not required in cases where “only one offense is at issue based upon a
single criminal occurrence.” State v. Lemacks, 996 SW.2d 166, 171 (Tenn. 1999) (citations
omitted); see State v. Brown, 823 S.\W.2d 576, 584 (Tenn. Crim. App. 1991) (“A presumption of
[juror] unanimity may be made if the case involves one event-one crime evidence.”). “When the
evidence does not establish that multiple offenses were committed, the need for election never
arises.” Statev. Adams 24 S.\W.3d 289, 294 (Tenn. 2000).

InStatev. ThomasE. Davenport, No. M2000-00317-CCA-R3-CD, Williamson County, slip
op. a5 (Tenn. Crim. App. Nov. 17, 2000), apanel of thiscourt addressed aco-defendant’ sargument
that thetrial court erred by failing to require the state tomake an el ection between the sale of cocaine
and the delivery of cocaine. In that case, the evidence presented one set of facts — a confidential
informant bought cocainefrom the co-defendant. We concluded that an “election is not required
where the jury chooses which offense was committed based upon a single set of facts.” Id. (citing
Lemacks, 996 SW.2d at 170-71).

In this case, the evidence presented a single criminal act relative to the defendant — that is,
the defendant handed Tyrone Phillips abag of cocaine which wasthen soldto Ms. Stickel. Thetrial
court instructed the jury regarding the sale of more than one-half gram of cocaine and the delivery
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of more than one-hdf gram of cocane (and the lessa included offenses of each) separately and
instructed it that the defendant could only be convicted of one offense. The jury was left to
determinewhich offense was committed based upon the single criminal occurrence presented by the
evidence. We conclude that the trial court did not err in failing to require the state to make an
election.

V. JURY INSTRUCTIONS

The defendant contends that the trial court erred by instructing the jury on criminal
responsibility, arguing that therewas no evidenceto support such aninstruction. Thedefendant also
arguesthat thetrial court erredininstructing the jury regarding the lesser included offenses because
it did not refer to the offenses as “lesser included.” The state contends that the trial court properly
instructed the jury. We agree.

Criminal responsibility for theconduct of another isatheory upon which the state may prove
the defendant’ sguilt for an offense. See Tenn. Code Ann. § 39-11-401. Thedefendantiscriminally
responsible for an offense committed by another if, “[a]cting with intent to promote or assist the
commission of the offense, or to benefit in the proceeds or results of the offense, the [defendant]
solicits, directs, aids, or attempts to aid another person to commit the offense.” Tenn. Code Ann.
§ 39-11-402(2).

Inthis case, Detective Street testified that he saw the defendant hand abag of whitepowder,
which tests reveal ed to be cocaine, to TyronePhillips, who then immediately soldit to Ms. Stickel.
The theory of criminal responsibility was raised by the evidence and thus, the trial court properly
instructed the jury regarding this theory. See State v. Johnson, 910 S.W.2d 897, 900 (Tenn. Crim.
App. 1995).

Thedefendant also challengesthetrial court’ sinstructionsregarding lesser included offenses.
Thetrial court instructed the jury regarding the elementsof the charged offense and of al the lesser
included offenses. It instructed the jury that it could only find the defendant guilty of one offense.
After the ingtruction on each offense, the tria court further i nstructed the jury, “1f, however, you
have areasonable doubt as to the defendant’ s guilt of [insert offenseg], then your verdict must benot
guilty asto the offense; and you shall proceed to determine hisguilt or innocence of [next offense].”
The defendant asserts that the jury was confused by this instruction because the court did not
describe the subsequent offenses as lesser included. As authority for his position, the defendant
reliesupon Tennessee Pattern Jury Instruction 41.01, whichisidentical tothetrial court’ sinstruction
withthe exception that it describesthe subsequent offensesaslesser included. However, patternjury
instructions are not controlling authority, andtrial courts arenot bound to their language. See State
v. Hodges, 944 SW.2d 346, 354 (Tenn. 1997). Although such aninstruction might be preferred, the
defendant does not cite any authority that requires the offenses included in the charged offenseto
be specifically described in the jury instructions as lesser included. We believe the trial court’s
instructions were clear, accurate, and complete and do not believe that the jury was confused by the



included offenses not being described as lesser included. We conclude that the trial court did not
ar iningructing thejury.

Based upon theforegoing and the record asawhol e, we affirm thejudgment of thetrial court.

JOSEPH M. TIPTON, JUDGE



